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the intention of the Court. This is further strengthened by the 
language of Mr. Chief Justice White in Workman v. New York 
City, 21 in which he commented upon The Siren approvingly in the 
following words: 

"As the prize vessel had been condemned and sold at the in- 
stance of the United States, and the proceeds were in the reg- 
istry of the court for distribution, the court gave the relief 
sought against the proceeds of the sale, because the facts stated 
established, not only the liability of the offending ship, but 
also furnished the basis of jurisdiction." Ti 

Some mention is made of the English cases on this subject. In 
this particular question the decisions of the English courts are en- 
titled to little consideration. Due to an ancient jealousy which the 
common law judges bore towards the admiralty, the English mari- 
time law is rather imperfect. They have never maintained the 
clear-cut distinctions of that law as nicely as we have on this side 
of the Atlantic. 23 

The point was also made that to apply the principle contended 
for would work an unjust hardship on the innocent owners of the 
offending vessels. The answer to that is that not to apply it works an 
equally great hardship on the owners of the injured vessels ; and 
if it were applied, the owners of the guilty vessels would have re- 
course to the Court of Claims for compensation. 

W. C. H. 



Wife's Right to Sue to Protect Her Inchoate Right of 
Dower. — A recent case in the New York Supreme Court was 
criticized as unsound in an earlier number of this volume of the 
Law Review. 1 The case was that of Melenky v. Melen, 2 where 
it was held that a conveyance by a grantor of his real estate before 
betrothal amounted to a constructive fraud 3 upon the dower right 

21 Supra. 

* 179 U. S. 568. 

a See The Lottawanna. supra; Hughes, Admiralty (2nd ed.) § 1. 

1 8 Va. Law Review 51. 

2 189 N. Y. S. 798 (1921), reversed in 233 N. Y. 19, 134 N. E. 822. 

5 The recent case of Knights v. Knights (III.), 133 N. E. 377, is in- 
structive as to what amounts to fraud upon a wife's inchoate right of 
dower. Prior to their marriage plaintiff's husband was the owner of a 
large farm. He told her that he would sell the large farm and buy a 
smaller one for them to live upon, and then have money left for their 
support. This was agreed to by plaintiff. Accordingly he sold his large 
farm and bought a smaller one, but had it conveyed to one Craig in 
trust for himself. Craig later conveyed the same to defendant. Later 
plaintiff married, and upon her husband's death brought suit to set aside 
the transaction as in fraud of her inchoate right of dower. It was held: 
plaintiff could recover. In the opinion Thompson, J., said: "It has been 
so often said, and the authorities are so numerous, that if a prospective 
husband transfers his property before marriage with the intention of de- 
frauding his intended wife of her rights of dower or any other interest 
which she might have as his wife in his property, such transfer is, gen- 
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of the woman whom he later married, and that she could sue the 
grantee and have her inchoate right of dower established. A 
strong dissenting opinion was delivered by Clark, J., 4 concurred in 
by the author of the note, above referred to, in the Law Review. 

The facts in the case were as follows : a father conveyed real 
property to his son in order that he might manage it for the father, 
whose ill health compelled him to journey to California, and the 
conveyance was coupled with an oral promise by the son to recon- 
vey upon demand. Later the father met the plaintiff; and she, in 
reliance upon his statement that he was the owner of valuable real 
estate, consented to marry him. After the marriage the son re- 
fused to reconvey the estate in fee, but conveyed a life 
estate to the father, which was accepted. The plaintiff sued to es- 
tablish her inchoate right of dower, and prayed that a reconvey- 
ance in fee be adjudged. In accordance with both reason and prin- 
ciple it was held in the Court of Appeals that the plaintiff could 
not recover, overruling the decision of the Supreme Court. 5 

In speaking of the decision of the lower court, the Law Review 
commentator said: 6 

"The only theory upon which the decision could be based would 
be that the husband had an equitable title to the land and hence 
seized according to the modern statutory doctrine. And this 
would seem to be the sound reason upon which to base the 
decision of the court in this case. It is clear from the facts 
that the defendant had only the bare legal title to the prop- 
erty and that the equitable title was in the father, the husband 
of the plaintiff. Then, since by statute the wife is dowable 
out of the equitable estate of her husband, it seems only 
equitable and sound that here she should have the right to sue 
to establish her inchoate right of dower in the land of which 
her husband was the equitable owner during coverture." 

But it was held in the Court of Appeals that such an oral trust 
did not give the father an equitable title which would even amount 
to a statutory estate of inheritance, but a mere chose in action 
which he had not yet reduced to judgment. And that since "dower 
attaches not to choses in action but to etsates", plaintiff could not 
recover. 7 

In New York, where an oral trust does not give an equitable title 
in land, this would seem to be eminently sound and firmly based 

erally, in equity held a fraud upon the marital rights of the wife, that 
citation of authority seem unnecessary. The question is fully discussed 
in Jarvis v. Jarvis, 886 111. 478, 132 N. E. 121. A voluntary conveyance, 
such as the one now before us, made prior to a contemplated marriage 
by either party without the knowledge of the other is prima facie evi- 
dence of fraud on the other's marital rights (citing authority)." 

4 189 N. Y. S. 803. 

' Note 2, supra. 

• 8 Va. Law Review 53. 

' Melenky v. Melen, 233 N. Y. 19, 134 N. E. 822. 
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upon authority. The decision of the court by Cardozo, J., is well 
worth quoting in part: 

"The plaintiff's husband is not seized of such an estate, nor has 
he been since the conveyance. A different question would be 
here if the trust had been declared in writing. There would 
be no need, in such circumstances, of the judgment of a court. 
The beneficial owner * * * would have the legal estate by 
force of the mandate of the statute (citing authority). This 
trust, however, was oral. The statute, far from executing 
it automatically, pronounced it unenforceable in its creation. 
Real Property Law, § 242. True, a court of equity finding 
an abuse of confidence, might give relief upon the ground of 
fraud (citing authority). Even then, its jurisdiction would 
be exerted to undo rather than to enforce, or to 
enforce only as a substitute for undoing, since 
justice might fail if remedies were rigid. Until the 
entry of a decree, the defrauded grantor is not the 
owner of an estate. He is the owner of an obligation, a chose 
in action (citing authority). The right which is his during 
his life may pass upon his death to his heirs or devisees (cit- 
ing authority), but it is still a 'remedial expedient' (Pound, 
supra). Seizin there is none either 'in deed' or 'in law' (cit- 
ing authority). Reconveyance does not evidence a seizin con- 
tinuously retained. It reinstates a seizin that would be other- 
wise lost." (Parentheses ours.) 
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